PAGE  
2

	 
[image: image1.png]



	Pension Investment Association of Canada

Association canadienne des gestionnaires de fonds de retraite


April 15, 2005

Financial and Corporate Sector Policy Branch
Ministry of Finance

Government of British Columbia

P.O. Box 9418 Stn Prov Govt

Victoria, British Columbia
V8W 9V1

Via e-mail to: FCSP@gems7gov.bc.ca
Re:  Income Trust Limited Liability – Draft Legislation 
Dear Sirs:

The Pension Investment Association of Canada (PIAC) is the representative association for pension funds in Canada in pension investment and related matters. The Member funds of PIAC collectively manage over $500 billion in assets on behalf of more than six million beneficiaries. This letter is in response to your invitation to PIAC for comments on the draft legislation (the “Draft Legislation”) relating to income trust liability. We would like to thank you for providing us with an opportunity to comment.  Unlimited liability is possibly the most critical factor keeping many institutional investors, especially pension funds, from investing in income trusts. 

Our main concern with the Draft Legislation is that although its goal is “to protect beneficiaries of income trusts so they will not be held personally liable, beyond their initial investment, as a result of trust activities”
 this goal is not achieved.  The Draft Legislation states that “the beneficiary is not, as a beneficiary, liable for any act, default, obligation or liability of the trustee.” The Draft Legislation does not provide a definition or any guidance on what “beneficiary, as a beneficiary” means, therefore, investors are left with uncertainty as to the protection offered by the legislation.  Granted, the likelihood of an extremely damaging unlimited liability situation is remote.  However, there is still some uncertainty.  The consequences of a worst-case unlimited liability scenario, regardless of how unlikely it is to occur, are too damaging to ignore.
  
Alberta Revenue has concluded that “beneficiary, as a beneficiary” means that “statutory limited liability will apply to a beneficiary unless that beneficiary takes an active role in directing or administering the income trust.”
 This leaves investors with the question asked by Alberta Revenue in 
their Discussion Paper:  “What actions taken by a beneficiary might constitute taking an “active role” in the direction or administration of an income trust?”
 

As we noted in our response to Alberta Revenue
, the limit on liability should not be restricted to beneficiaries who do not take an “active role”.  The Draft Legislation should protect all beneficiaries and provide them with the same level of protection provided to shareholders of corporations governed by federal and provincial corporate statutes. Limiting liability protection for beneficiaries only in situations where they do not take an “active role” is obviously inferior. The Draft Legislation should provide identical liability protection for beneficiaries whether or not they take an “active role”.

We also had one drafting comment. Section 3 of the Draft Legislation states: “This Act does not affect any liability of a beneficiary of an income trust in any other circumstances.”  It is unclear what this is intended to capture and we believe the reference to “an income trust” should be deleted and replaced with “a trust”.  This will make it clear that unless a trust fits into the definition of income trust set out in section 1, its beneficiaries will not be afforded limited liability. 
Respectfully submitted on behalf of the Members of the Pension Investment Association of Canada,
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Gretchen Van Riesen
Chair

� Consultation Paper with respect to the Draft Legislation


� PIAC - Income Trusts – An Information Paper, Spring 2004 (attached)


� Alberta Revenue, Income Trusts: Governance and Legal Status, A Discussion Paper (July 2004)





� Alberta Revenue, Income Trusts: Governance and Legal Status, A Discussion Paper (July 2004)


� �HYPERLINK http://www.piacweb.org/assets/Alberta_Revenue_Request.doc ��http://www.piacweb.org/assets/Alberta_Revenue_Request.doc�  
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